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98 Middlesex County Sewerage Auth. v. Sea Clammers, 453 US 1 (1981) 
99 Franklin v. Gwinnett County Public Schools. 503 U.S. 60 (1992) 
100 This is according to the case.  Whether a settlement has been reached is unknown. 
101 McGrath v. Dominican College, 2009 WL 4249122 (S.D.N.Y. Nov. 25, 2009) 
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@6;2:C@"@6KC/>"F2@9:,0C94"@5:C>0,f4"H6"06=6>:IF6,4/>+""$56S"@5:C>0"I;:4694"456"=2942F"/,0"456"9:FFC,24S+""$5/4f@"
456"I:2,4"/4"G5295"06=6>:IF6,4"6,0@"/,0"/"02886;6,4"I;2:;24S"FC@4"9:,4;:>+""\5Sn""$56";6@6/;95":8"E/=20"Z2@/O"2@":,6"
:8"456"F:@4"9:FI6>>2,1";6/@:,@+""Z2@/O"2@"/"8:;6,@29"I@S95:>:12@4"/,0"I;:86@@:;"/4"456"W,2=6;@24S":8"^/@@/95C@644@3"
e:@4:,+""Z2@/Of@"'(('"@4C0S":,"C,06469460"9/FIC@";/I2@4@)*("8:C,0"45/4"*_i":8"456"9/FIC@":886,06;@"G6;6";6I6/4"
:886,06;@"/,0"45/4"-)i":8"456":886,@6@"206,428260"G6;6"9:FF24460"HS";6I6/4":886,06;@+"""
"
X:3"C,>6@@"S:C"9/,"02@42,1C2@5"G56456;"/,":886,06;"2@":,6":8"456"*_i":8";6I6/4"I6;I64;/4:;@3":;":,6":8"456"_.i":8"
:,6M42F6"I6;I64;/4:;@"A/,0"S:C"9/,f4B3"9/,"S:C";6/>>S"/88:;0"4:"4/O6"/"95/,96"G245"456"@/864S":8"S:C;"9:FFC,24Sn""
"
\56,"G6"I;:=206"9:,0C94"4;/2,2,1@3"G6"82,0"24"56>I8C>"4:";6F2,0"456"H:/;0@3"9:FF24466@"/,0"I/,6>@"G6"4;/2,":8"/"
>2,6"8;:F"456"F:=26"F'*#T)12"#/1)>*7()
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4:"12=6"456F"456"H6,6824":8"456"0:CH4+)*)"""7,6"TC/;46;"@C@I6,@2:,+""7,6"@6F6@46;+""^/SH6"4G:+"""$56"@4C06,4"
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The	
  Civil	
  Rights	
  Investigation	
  Model	
  by	
  Brett	
  A.	
  Sokolow,	
  Esq.#
"
$56"2,46,42:,":8"452@"\5246I/I6;"2@"4:"@C116@4"45/4"9:>>616@"/,0"C,2=6;@2426@"9:,@206;"2FI>6F6,42,1"/"<2=2>"?2154@"
%,=6@421/42:,"^:06>"/@"456"F:@4"6886942=6";6@:>C42:,"F:06>"8:;"@4C06,4M:,M@4C06,4"2,46;I6;@:,/>"=2:>6,96"/,0"
02@9;2F2,/42:,"9>/2F@+""^S"@6,@6"2@"45/4"456"@4C06,4"9:,0C94"/0F2,2@4;/42:,"826>0"2@"@52842,1"2,"452@"02;6942:,"/>;6/0S+""
</FIC@6@"/;6"6FH;/92,1"2,=6@421/42:,MH/@60"/II;:/956@"4:"1;6/46;"/,0">6@@6;"6K46,4@"/@"F:;6"4;/0242:,/>"56/;2,1"
F:06>@"/;6"I;:=2,1"4:"H6">6@@"6886942=6"F6/,@":8";6@:>=2,1"02@IC460"9>/2F@"2,"G5295":,6"@4C06,4"9>/2F@"=2942F"@4/4C@"
/,0"/,:456;"@4C06,4"2@"/99C@60":8"456"=2942F2]/42:,+"""
"
$56"<2=2>"?2154@"%,=6@421/42:,"^:06>";6/>>S"5/@",:"02;694"/II>29/H2>24S"4:"=2942F>6@@"=2:>/42:,@"A@C95"/@"/>9:5:>"I:@@6@@2:,B3"
/,0"0:6@",:4"2,"/,S"G/S"2FI/94":,"456"G206@I;6/0"/,0"G6>9:F6"2FI>6F6,4/42:,":8"/>46;,/42=6"02@IC46";6@:>C42:,"
/II;:/956@":,"F/,S"9/FIC@6@3"G5295"C@C/>>S"I;69606":;"@CII>/,4"56/;2,1@+""$56"1;6/46@4"/II>29/H2>24S":8"456"F:06>"2@"4:"
2,46;I6;@:,/>"9:,8>294@"G56;6"G5/4";6/>>S"5/II6,60MM456"8/94@MM0:",:4";6/02>S"/,0"9>6/;>S"/@@6;4"456F@6>=6@+"
"
$56">/G"5/@"2FI:@60"CI:,"456"@4C06,4"9:,0C94"I;:96@@"456"16,6;/>"0C6"I;:96@@";6TC2;6F6,4"45/4"G6"I;:=206"
@4C06,4@"/99C@60":8"9:06"=2:>/42:,@"G245"Q@:F6"O2,0":8",:4296"/,0"@:F6"O2,0":8"56/;2,1+R"AD:@@"=+"Z:I6]3"[)-"W+X+"
d*d"A)-.dBB+""\2@6>S3"456"9:C;4@"5/=6">/;16>S">684"24"CI"4:"@4C06,4"/88/2;@"I;:86@@2:,/>@"4:"0646;F2,6"G5/4"O2,0":8"
56/;2,1"8:;F/4"Q@:F6"O2,0":8"56/;2,1R"G2>>"4/O6+""b;:F"6/;>S"0/S@":8"I/46;,/>2@429"QE6/,f@"E2@92I>2,63R"G6"5/=6"
6=:>=60"4:"/0=6;@/;2/>"56/;2,1@"H68:;6"I/,6>@";6I;6@6,42,1"/"9;:@@M@6942:,":8"456"9:FFC,24S+""b;:F"456;63"F/,S"
9/FIC@6@"F:028260"456"56/;2,1"F:06>"4:"I;6=6,4"02;694"9:,8;:,4/42:,3"G56,"45/4"I;:=60"/"064;2F6,4"4:"92=2>24S"/,0"
456"60C9/42:,/>"/2F@":8"456"I;:96@@+""\6"5/=6"/>@:"2FI>6F6,460"2,8:;F/>"I;:96602,1@3":846,"/II>S2,1"456F"4:">6@@"
@6=6;6"=2:>/42:,@"/,0"C,9:,46@460"/>>61/42:,@+""#"5/>>F/;O":8"456@6"56/;2,1@3"G56456;"8:;F/>":;"2,8:;F/>3"2@"456"
I/@@2=6";6962I4":8"2,8:;F/42:,"HS"456"I/,6>"8;:F"456"I/;426@"/,0"4562;"G24,6@@6@+""\56;6"1;6/46;"2,8:;F/42:,"2@"
,660603"9/FIC@"I:>296"/;6":846,"4/II60"/@"456"F:@4"6KI6;26,960"2,=6@421/4:;@":,"9/FIC@+""$:0/S3"G6"@66"9/FIC@"
9:,0C94"/0F2,2@4;/4:;@":99/@2:,/>>S"6,1/160"2,"/942=6"/9TC2@242:,":8"2,8:;F/42:,3"/@"456S"4/O6":,"F:;6":8"/,"
2,=6@421/4:;f@";:>63"HC4"24"2@"F:;6"HS",696@@24S"45/,"06@21,+"""
"
Same	
  Issue…Different	
  Processes	
  
"
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\52>6"%"5/=6"S64"4:"4;C>S"C,06;@4/,0"5:G"4G:"@C95"02886;2,1"/II;:/956@"6=:>=60)*_3"456;6"6K2@4@"4:0/S"/"@2FI>6"2FI:;4/,4"
8/94+""7,":C;"9/FIC@6@3"I;:86@@2:,/>@"2,"aCF/,"?6@:C;96@3"#882;F/42=6"#942:,3"YY7"/,0":456;@":88296@"45/4"06/>"G245"
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452@"I;:96@@"6K9>C@2=6"I;:=2,963"C,2=6;@24SMG2063":=6;"/>>"9:FI>/2,4@":8"02@9;2F2,/42:,3"5/;/@@F6,43"@4/>O2,13";6>/42:,@52I"
=2:>6,963"16,6;/>2]60"=2:>6,963"@6KC/>"/@@/C>43"/,0"5/46"/94@+""$56S"/II:2,460"/"<;2429/>"%@@C6@"e:/;0":8"46,"I6:I>63"4G:"
8/9C>4S3"4G:"@4/883"4G:"/0F2,2@4;/4:;@3"4G:"@4C06,4@"/,0"4G:"C,2=6;@24S"I:>296":88296;@+""b:;"6/95"9:FI>/2,43"82=6"F6FH6;@"
:8"456"e:/;0"/;6"06@21,/460"/@"56/;2,1":88296;@3"2,"456"6=6,4"45/4"456"9:FI>/2,4"1:6@"4:"/"56/;2,1+"""
"
$56";6F/2,2,1"82=6"F6FH6;@"/;6"064/2>60"4:"9:>>/H:;/46":,"456"2,=6@421/42:,+""$56S"0646;F2,6"/"G24,6@@">2@43"
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Some	
  Kind	
  of	
  Notice,	
  too.	
  
"
#,:456;"6K/FI>6":8"456"/0=/,4/16":8"456"92=2>";2154@"2,=6@421/42:,"/II;:/95"2@"2,"5:G",:4296"2@"5/,0>60+""%,"F:@4"
56/;2,1"F:06>@3"@46I":,6"2@"4:";6962=6"/"9:FI>/2,4"/,0"@46I"4G:"2@"4:"12=6"456"/99C@60"I6;@:,",:4296":8"456"
9:FI>/2,4+""$56S"456,"5/=6"42F6"4:"8/H;29/46"/"@4:;S"/,0"82,0"8;26,0@"4:"@G6/;"4:"24"H68:;6"456S";6@I:,0+""$52@"0:6@"
,:4"/>>:G",:4296"4:"H6"@4;/46129+""%4"@5:C>0"H6+""%,"/,"2,=6@421/42:,"F:06>3"G6":846,"2,46;=26G"456"/99C@60"I6;@:,">/@4+""
\6"0:,f4"G/,4"/,S"I/;4S"4:"4/2,4"456"G24,6@@"I::>"HS"I>/S2,1":,">:S/>426@+""%4"2@",:4"gC@4"456"I/;426@"G5:">26"4:"C@3"HC4"
4562;"I/;42@/,@"/@"G6>>+""D6442,1"@4/46F6,4@"8;:F"G24,6@@6@"2,"/0=/,96":8"2,46;=26G2,1"456"/99C@60"@4C06,4"
F2,2F2]6@"456"I:46,42/>"8:;"9::;02,/42:,":8"@4:;26@3"/,0"/>@:"12=6@"C@"456"/H2>24S"4:"@5/;6"9:,8>2942,1"/99:C,4@"G245"
456"/99C@60"I6;@:,":,96"G6"5/=6"9:>>69460"456F+""\245"452@"/II;:/953"S:C":846,"@66"/,"/99C@60"I6;@:,"/446FI4"4:"
>26"4:"2,=6@421/4:;@":,>S"4:"82,0"TC29O>S"45/4"4562;"0C9O@"/;6",:4"2,"/";:G3"/,0"9:,4;/;S"2,8:;F/42:,"5/@"/>;6/0S"H66,"
:H4/2,60+""E2@@6FH>2,1"46,0@"4:"H;6/O"0:G,"=6;S"TC29O>S"/4"452@"I:2,43"/,0"S:C"0:,f4"5/=6"4:"06/>"G245"456">26@"45/4"
G:C>0":
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How	
  to	
  Train	
  Your	
  Investigation	
  Team	
  
"
%8"S:C"069206"4:"2FI>6F6,4"@:F6"8:;F":8"92=2>";2154@"2,=6@421/42:,"F:06>3"S:C;"2,=6@421/4:;@"G2>>",660"4;/2,2,13"/"
064/2>60"2,=6@421/42:,"I;:4:9:>3";69:;0O66I2,1"I;:960C;6@"/,0"2,46;,/>"9:FFC,29/42:,"I/;/F646;@+""\56,"S:C">::O"
8:;"4;/2,2,1";6@:C;96@3"S:C"F/S"82,0"456S"/;6";6/02>S"/=/2>/H>6"8;:F"S:C;"a?"06I/;4F6,4":;"S:C;":88296":8">61/>"
9:C,@6>+""`<aY?^"I;:=206@"G6H2,/;@"/,0"@6F2,/;@":,"2,=6@421/42:,"4;/2,2,13"/,0"I;:=206@"9C@4:FM4/2>:;60"4;/2,2,1"
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CONSENT	
  
	
  
E682,2,1"I;:@9;2H60"@6KC/>"F2@9:,0C94"2@"028829C>4+""^/,S"9:>>616@"/0:I4"0682,242:,@"06;2=60"8;:F"@4/46">/G@+""o643"
F/,S"@4/46"9;2F2,/>"9:06@"/;6"/,42TC/4603"/4"H6@4+""<:>>616@"/;6":,"456"9C442,1"6016"G245"@:"F/,S"2@@C6@3"206/@3"/,0"
;6@6/;95+""X6KC/>"F2@9:,0C94"@5:C>0"H6",:"02886;6,43"/,0"2@"/,"/;6/"2,"G5295"9:>>616@";6/>>S"9/,"/,0"0:">6/0"456"G/S+""
$56"@5284"2,"452@"9:C,4;S"/G/S"8;:F"0682,2,1"@6KC/>"=2:>6,96"/@"8:;96MH/@60"9:,0C94"5/@"H66,"95/FI2:,60"HS"F/,S"
9:>>616@3"/,0"2@",:G"456">/G"2,"/"F/g:;24S":8"@4/46@+""<:,@6,4MH/@60"0682,242:,@":8"@6KC/>"=2:>6,96"@5:C>0"H6"456"H/@2@"
8:;"9:>>616"F2@9:,0C94"I:>2926@+""$56"02@42,942:,"2@"/"@CH4>63"HC4"/>>M2FI:;4/,4":,6+""XC95"/"9:,96I4"=2:>/46@"H/@29"
,:42:,@":8":C;"I6;@:,/>"@:=6;621,4S+""\6"5/=6"456";2154",:4"4:"H6"/9460"CI:,"C,>6@@"G6"I6;F24"24+""%8"/"G:C>0MH6"
FC116;"06F/,0@"S:C;"G/>>643"56"5/@",:";2154"4:"4/O6"24"C,>6@@"S:C"I6;F24"24+""o:C;"@2>6,96"2@",:4"9:,@6,4"4:"H6"
;:HH60+""X2F2>/;>S3"456"@2>6,96":8"/"=2942F"2@",:4"9:,@6,4"4:"5/=6"@6KC/>"2,46;9:C;@6+"""
"
7846,3"8:;96MH/@60"I:>2926@"9:,4/2,"/,"6=206,42/;S"@4/,0/;0"45/4"456"@6KC/>"/942:,"2@"/1/2,@4"456"G2>>":8"456"=2942F+""
$52@"@4/;4@"C@"@>202,1"0:G,"/"=6;S"@>2II6;S"@>:I6+""a:G"0:"G6"O,:G"28"24"2@"/1/2,@4"456"=2942Fu@"G2>>n""%8"@56"@/S@"v`:nv""
%8"@56"82154@"H/9On""^C@4"@56">6/=6"/"@9;/495":;"H246"F/;O3":;"5/=6"52@"@O2,"C,06;"56;"82,16;,/2>@"4:"I;:=6"56;"
;6@2@4/,96n""^2154"45/4"I;:=:O6"/"@/02@429"I6;I64;/4:;"4:"9/C@6"1;6/46;"5/;Fn""\5/4"28"@56"2@"5/=2,1"/"8>/@5H/9O"4:"/,"
2,@4/,96":8"952>05::0"@6KC/>"/HC@6n""X5:C>0"G6"@42>>";6TC2;6"56;"4:"82154"H/9O":;":456;G2@6"06F:,@4;/46"45/4"456"
@6KC/>"/942:,"2@"/1/2,@4"56;"G2>>n"""
"
7;3"2@"456;6"/"52156;"@4/,0/;0":8"I6;@:,/>"@:=6;621,4S"45/4"@5284@";6@I:,@2H2>24S"2,"456@6"9/@6@n""X5:C>0"24"H6"456"
;6@I:,@2H2>24S":8"456"I6;@:,"H62,1"/9460"CI:,"4:"/,,:C,96"4562;"2,46,42:,3":;"@5:C>0"24"H6"456";6@I:,@2H2>24S":8"456"
@6KC/>"2,242/4:;3"456"@6KC/>"/11;6@@:;MM456":,6"G5:"G/,4@"4:"0:"456"/94MM4:"164"9:,@6,4"H68:;6"I;:96602,1n""VC4"
/,:456;"G/S3"28"/"8;/46;,24S"H;:456;"/G/O6,@"/846;"I/@@2,1":C4"2,"456"F200>6":8"456"I/;4S"4:"82,0"/",/O603"a%UMI:@242=6"
G:F/,":,"4:I":8"52F"5/=2,1"C,I;:469460"@6K3"2@"24":O/S"28"@56"@4:I@"G56,"56":Hg694@3":;"@5:C>0"@56"H6";6TC2;60"4:"
164"52@"I6;F2@@2:,"82;@4n""\5S"@5:C>0"@6K":886,@6@"H6"456":,>S":886,@6"G56;6"456";6@2@4/,96":8"456"=2942F"2@";6TC2;60n""
X5:C>0"G6"@/S"45/4"24"2@",:4"FC;06;"C,>6@@"456"=2942F"4;260"4:"@4:I"24n""o:C"/;6",:4"FC1160"C,>6@@"S:C"4;260"4:"45G/;4"
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¥ <:,@6,4"G5295"2@":H4/2,60"45;:C15"456"C@6":8"8;/C0":;"8:;96"A/94C/>":;"2FI>260B"G56456;"45/4"8:;96"H6"I5S@29/>"
8:;963"45;6/4@3"2,42F20/42:,3":;"9:6;92:,3"2@"2,6886942=6"9:,@6,4N"

!  I5S@29/>"8:;96"6K2@4@3"8:;"6K/FI>63"G56,"@:F6:,6"/94@"CI:,"S:C"I5S@29/>>S3"@C95"/@"52442,13"O29O2,13"
;6@4;/2,2,1":;":456;G2@6"6K6;42,1"4562;"I5S@29/>"9:,4;:>":=6;"S:C"45;:C15"=2:>6,96+"

!  45;6/4@"6K2@4"G56;6"/";6/@:,/H>6"I6;@:,"G:C>0"5/=6"H66,"9:FI6>>60"HS"456"G:;0@":;"/942:,@":8"/,:456;"
4:"12=6"I6;F2@@2:,"4:"@6KC/>"9:,4/94"456S"G:C>0",:4":456;G2@6"5/=6"12=6,3"/H@6,4"456"45;6/4+""b:;"
6K/FI>63"45;6/4@"4:"O2>>"S:C3"456F@6>=6@3":;"4:"5/;F"@:F6:,6"S:C;"9/;6"8:;"/;6"@C882926,4"4:"9:,@424C46"
45;6/4@+"

!  2,42F20/42:,"A2FI>260"45;6/4B"6K2@4@"G56;6"@:F6:,6"C@6@"4562;"I5S@29/>"I;6@6,96"4:"F6,/96"S:C3"45:C15"
,:"I5S@29/>"9:,4/94":99C;@3":;"G56;6"S:C;"O,:G>6016":8"I;2:;"=2:>6,4"H65/=2:;"HS"/,"/@@/2>/,43"9:CI>60"
G245"F6,/92,1"H65/=2:;3"I>/96@"S:C"2,"86/;"/@"/,"2FI>260"45;6/4+""""

!  9:6;92:,"6K2@4@"G56,"/"@6KC/>"2,242/4:;"6,1/16@"2,"@6KC/>>S"I;6@@C;2,1"/,0L:;":II;6@@2=6"H65/=2:;"45/4"
=2:>/46@",:;F@":8";6@I694"2,"456"9:FFC,24S3"@C95"45/4"456"/II>29/42:,":8"@C95"I;6@@C;6":;":II;6@@2:,"
9/C@6@"456":Hg694":8"456"H65/=2:;"4:"6,1/16"2,"C,G/,460"@6KC/>"H65/=2:;+""<:6;92:,"F/S"H6"
02886;6,42/460"8;:F"@60C942:,"HS"456";6I64242:,":8"456"9:6;92=6"/942=24S"H6S:,0"G5/4"2@";6/@:,/H>63"456"
061;66":8"I;6@@C;6"/II>2603"6,=2;:,F6,4/>"8/94:;@3"@C95"/@"2@:>/42:,3"/,0"456"2,242/4:;f@"O,:G>6016"45/4"
456"I;6@@C;6"2@"C,G/,460+"""
"

¥ ""Consent	
  may	
  never	
  be	
  given	
  by:	
  
" " )B""#"F2,:;"4:"/,"/0C>4	
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@24C/42:,"2,"G5295"456S"82,0"456F@6>=6@+""$56"F6,4/>"02@/H2>24S":8"456"I/;4S"FC@4"H6"O,:G,":;";6/@:,/H>S"
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9:,@6,4+""One	
  may	
  not	
  engage	
  in	
  sexual	
  activity	
  with	
  another	
  who	
  one	
  knows	
  or	
  should	
  reasonably	
  
know	
  to	
  be	
  physically	
  incapacitated.""J'<)%72""<#%572>27%(2(*-#>*+)95)#2+*#795)%-*+*-#%572>2;"*#9:#&%,%5&#
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¥ ""How	
  incapacitation	
  complaints	
  are	
  addressed	
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THE	
  RELUCTANT	
  VICTIM:	
  	
  WHAT	
  TO	
  DO	
  WHEN	
  A	
  STUDENT	
  REPORTS	
  A	
  SEXUAL	
  ASSAULT	
  
BUT	
  THEN	
  ASKS	
  THAT	
  NO	
  ACTION	
  BE	
  TAKEN?	
  

By:	
  	
  Brett	
  A.	
  Sokolow,	
  JD	
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