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TITLE 34 EDUCATION

SUBTITLE B REGULATIONS OF THE OFFICES OF THE DEPARTMENT OF
EDUCATION

CHAPTER | OFFICE FOR CIVIL RIGHTS, DEPARTMENT OF EDUCATION

PART 106 NONDISCRIMINATION ON THE BASIS OF SEX IN EDUCATION
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exceptions) discrimination on the basis of sex in any education program or activity receiving Federal financial
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(m) means:

(1) An institution offering at least two but less than four years of college level study beyond the high school level,
leading to a diploma or an associate degree, or wholly or principally creditable toward a baccalaureate degree; or

(2) An institution offering academic study leading to a baccalaureate degree; or
(3) An agency or body which certifies credentials or offers degrees, but which may or may not offer academic study.

(n) means an institution (except any institution of undergraduate higher
education) which offers a program of academic study that leads to a first professional degree in a field for which there
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@) The obligations imposed by this part are independent of, and do not alter,
obligations not to discriminate on the basis of sex imposed by Executive Order 11246, as amended; sections 704 and
855 of the Public Health Service Act (42 U.S.C. 292d and 298b-2); Title VI of the Civil Rights Act of 1964 (42
U.S.C. 2000e ); the Eq
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(b) An educational institution which wishes to claim the exemption set forth in paragraph (a) of
this section, shall do so by submitting in writing to the Assistant Secretary a statement by the highest ranking
official of the institution, identifying the provisions of this part which conflict with a specific tenet of the
religious organization.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§106.13 Military and merchant marine educational institutions.

This part does not apply to an educational institution whose primary purpose is the training of individuals for a
military service of the United States or for the merchant marine.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§106.14 Membership practices of certain organizations.

@) This part does not apply to the membership practices of social fraternities and
sororities which are exempt from taxation under section 501(a) of the Internal Revenue Code of 1954, the active

membership of which consists primarily of students in attendance at institutions of higher education.

(b) This part does not apply to the membership
practices of the Young Men's Christian Association, the Young Women's Christian Association, the Girl Scouts, the
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(d) To overcome the effects of past exclusion of students on the basis of sex, each
educational institution to which 8106.16 applies shall include in its transition plan, and shall implement, specific steps
designed to encourage individuals of the previously excluded sex to apply for admission to such institution. Such
steps shall include instituting recruitment which emphasizes the institution's commitment to enrolling students of the
sex previously excluded.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

[45 FR 30955, May 9, 1980, as amended at 65 FR 68056, Nov. 13, 2000]

Subpart C—Discrimination on the Basis of Sex in Admission and Recruitment Prohibited

8§ 106.21 Admission.

@) No person shall, on the basis of sex, be denied admission, or be subjected to discrimination in admission,
by any recipient to which this subpart applies, except as provided in §8106.16 and 106.17.

(b) (2) In determining whether a person satisfies any policy or criterion for admission, or in
making any offer of admission, a recipient to which this subpart applies shall not:

(i) Give preference to one person over another on the basis of sex, by ranking applicants separately on such basis, or
otherwise;

(ii) Apply numerical limitations upon the number or proportion of persons of either sex who may be admitted; or
(iii) Otherwise treat one individual differently from another on the basis of sex.
(2) A recipient shall not administer or operate any test or other criterion for admission which has a disproportionately

adverse effect on persons on the basis of sex unless the use of such test or criterion is shown to predict validly success
in the education program or activity in question and alternative tests or criteria which do not have such a
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8§ 106.22
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(7) Otherwise limit any person in the enjoyment of any right, privilege, advantage, or opportunity.

(c) A recipient
educational institution may administer or assist in the administration of scholarships, fellowships, or other awards
established by foreign or domestic wills, trusts, or similar legal instruments, or by acts of foreign governments and
restricted to members of one sex, which are designed to provide opportunities to study abroad, and which are awarded
to students who are already matriculating at or who are graduates of the recipient institution; a recipient
educational institution which administers or assists in the administration of such scholarships, fellowships, or other
awards which are restricted to members of one sex provides, or otherwise makes available reasonable opportunities
for similar studies for members of the other sex. Such opportunities may be derived from either domestic or foreign
sources.

(d) (1) This paragraph applies to any recipient which requires
participation by any applicant, student, or employee in any education program or activity not operated wholly by such
recipient, or which facilitates, permits, or considers such participation as part of or equivalent to an education program
or activity operated by such recipient, including participation in educational consortia and cooperative employment
and student-teaching assignments.

(2) Such recipient:
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(i) Proportionate in quantity and
(i) Comparable in quality and cost to the student.

A recipient may render such assistance to any agency, organization, or person which provides all or part of such
housing to students only of one sex.

(Authority: Secs. 901, 902, 907, Education Amendments of 1972, 86 Stat. 373, 374, 375; 20 U.S.C. 1681, 1682, 1686)
§106.33 Comparable facilities.

A recipient may provide separate toilet, locker room, and shower facilities on the basis of sex, but such facilities
provided for students of one sex shall be comparable to such facilities provided for students of the other sex.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373, 374)

8 106.34 Access to classes and schools.

@) Except as provided for in this section or otherwise in this part, a recipient shall not provide or
otherwise carry out any of its education programs or activities separately on the basis of sex, or require or refuse
participation therein by any of its students on the basis of sex.

QD This section does not prohibit separation of students by sex within
physical education classes or activities during participation in wrestling, boxing, rugby, ice hockey, football,
basketball, and other sports the purpose or major activity of which involves bodily contact.

2 This section does not prohibit grouping of students in physical
education classes and activities by ability as assessed by objective standards of individual performance developed and

applied without regard to sex.

(€)) Classes or portions of classes in elementary and secondary schools that deal primarily
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(iii) Student enrollment in a single-sex class or extracurricular activity is completely voluntary; and

(iv) The recipient provides to all other students, including students of the excluded sex, a substantially equal
coeducational class or extracurricular activity in the same subject or activity.

2 A recipient that provides a single-sex class or
extracurricular activity, in order to comply with paragraph (b)(1)(ii) of this section, may be required to provide a
substantially equal single-sex class or extracurricular activity for students of the excluded sex.

3) Factors the Department will consider, either individually or in the aggregate as
appropriate, in determining whether classes or extracurricular activities are substantially equal include, but are
not limited to, the following: the policies and criteria of admission, the educational benefits provided,
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(2) To ensure nondiscriminatory awards of assistance as required in paragraph (b)(1) of this section, recipients shall
develop and use procedures under which:

(i) Students are selected for award of financial assistance on the basis of nondiscriminatory criteria and not on the
basis of availability of funds restricted to members of a particular sex;

(ii) An appropriate sex-restricted scholarship, fellowship, or other form of financial assistance is allocated to each
student selected under paragraph (b)(2)(i) of this section; and

(iii) No student is denied the award for which he or she was selected under paragraph (b)(2)(i) of this section because
of the absence of a scholarship, fel
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@) A recipient shall not apply any rule concerning a student's actual or potential parental, family, or
marital status which treats students differently on the basis of sex.

(b) (1) A recipient shall not discriminate against any student, or exclude
any student from its education program or activity, including any class or extracurricular activity, on the basis
of such student's pregnancy, childbirth, false pregnancy, termination of pregnancy or recovery therefrom,
unless the student requests voluntarily to participate in a separate portion of the program or activity of the
recipient.

(2) A recipient may require such a student to obtain the certification of a physician that the student is physically and
emotionally able to continue participation so long as such a certification is required of all students for other physical
or emotional conditions requiring the attention of a physician.

(3) A recipient which operates a portion of its education program or activity separately for pregnant students,
admittance to which is completely voluntary on the part of the student as provided in paragraph (b)(1) of this section
shall ensure that the separate portion is comparable to that offered to non-pregnant students.

(4) A recipient shall treat pregnancy, childbirth, false pregnancy, termination of pregnancy and recovery therefrom in
the same manner and under the same policies as any other temporary disability with respect to any medical or hospital
benefit, service, plan or policy which such recipient administers, operates, offers, or participates in with respect to
students admitted to the recipient's educational program or activity.

(5) In the case of a recipient which does not maintain a leave policy for its students, or in the case of a student who
does not otherwise qualify for leave under such a policy, a recipient shall treat pregnancy, childbirth, false pregnancy,
termination of pregnancy and recovery therefrom as a justification for a leave of absence for so long a period of time
as is deemed medically necessary by the student's physician, at the conclusion of which the student shall be reinstated
to the status which she held when the leave began.

(Authority: Secs. 901,
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(1) Whether the selection of sports and levels of competition effectively accommodate the interests and abilities of
members of both sexes;

(2) The provision of equipment and supplies;

(3) Scheduling of games and practice time;

(4) Travel and per diem allowance;

(5) Opportunity to receive coaching and academic tutoring;
(6) Assignment and compensation of coaches and tutors;

(7) Pro
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Subpart E—Discrimination on the Basis of Sex in Employment in Education Programs or Activities Prohibited
§106.51 Employment.

(a) (1) No person shall, on the basis of sex, be excluded from participation in, be denied the benefits
of, or be subjected to discrimination in employment, or recruitment, consideration, or selection therefor,
whether full-time or part-time, under any education program or activity operated by a recipient which receives
Federal financial assistance.

(2) A recipient shall make all employment decisions in any education program or activity operated by such
recipient in a nondiscriminatory manner and shall not limit, segregate, or classify applicants or employees in
any way which could adversely affect any applicant's or employee's employment opportunities or status
because of sex.

(3) A recipient shall not enter into any contractual or other relationship which directly or indirectly has the effect of
subjecting employees or students to discrimination prohibited by this subpart, including relationships with
employment and referral agencies, with labor unions, and with organizations providing or administering fringe
benefits to employees of the recipient.

(4) A recipient shall not grant preferences to applicants for employment on the basis of attendance at any educational
institution or entity which admits as students only or predominantly members of one sex, if the giving of such
preferences has the effect of discriminating on the basis of sex in violation of this part.

(b) The provisions of this subpart apply to:

(1) Recruitment, advertising, and the process of application for employment;
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[45 FR 30955, May 9, 1980, as amended at 65 FR 68056, Nov. 13, 2000]
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(c) Maintain or establish separate lines of progression, seniority systems, career ladders, or tenure systems for similar
jobs, position descriptions, or job requirements which classify persons on the basis of sex, unless sex is a bona-fide
occupational qualification for the positions in question as set forth in §106.61.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)
8 106.56
F For purposes of this part, means: Any medical, hospital, accident, life
-sharing or bonus plan, leave, and any other benefit
(b) A recipient shall not:

(1) Discriminate on the basis of sex with regard to making fringe benefits available to employees or make fringe
benefits available to spouses, families, or depende

(2) Administer, operate, offer, or participate in a fringe benefit plan which does not provide either for equal periodic
benefits for members of each sex, or for equal contributions to the plan by such recipient for members of each sex; or

(3) Administer, operate, offer, or participate in a pension or retirement plan which establishes different optional or
compulsory retirement ages based on sex or which otherwise discriminates in benefits o

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)
81 M
(a) A

(1) Concerning t
t

(2) Which is based upon whether an employee or applicant for employment is the head of household or princi
w

(b) A
employment on the basis of pregnancy, childbirth, false pregnancy, termination

(c) A

pregnancy, and recovery therefrom and any temporary disability resulting therefrom as any other te

for all job related purposes, including commencement, duration and extensions of leave, payment of disability
income, accrual of seniority and any other benefit or service, and reinstatement, and under any fringe benefit offered
to emplo

(d) In the case of a recipient which does not maintain a leave policy for its employees, or in
the case of an employee with insufficient leave or accrued employment time to qualify for leave under such a
polic

therefrom as a justification for a leave of absence without pay for a reasonable period of time, at the
conclusion of which the employee shall be reins

comparable position, without decrease in rate of compensation or loss of promotional opportunities, or any
other right or privilege of employment.
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(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

§106.58 Effect of State or local law or other requirements.

@) The obligation to comply with this subpart is not obviated or alleviated by the existence
of any State or local law or other requirement which imposes prohibitions or limits upon employment of members of
one sex which are not imposed upon members of the other sex.

(b) A recipient which provides any compensation, service, or benefit to members of one sex pursuant to a
State or local law or other requirement shall provide the same compensation, service, or benefit to members of the

other sex.

(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)
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(Authority: Secs. 901, 902, Education Amendments of 1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682)

Appendix A to Part 106—Guidelines for Eliminating Discrimination and Denial of Services on the Basis of
Race, Color, National Origin, Sex, and Handicap in Vocational Education Programs

Editorial Note: For the text of these guidelines, see 34 CFR part 100, appendix B.

[44 FR 17168, Mar. 21, 1979]
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(B) for seven years from the date an educational institution begins the process of changing from being an
institution which admits only students of only one sex to being an institution which admits students of both
sexes, but only if it is carrying out a plan for such a change which is approved by the Secretary of Education,

whichever is the later;

(3) Educational institutions of religious organizations with contrary religious tenets
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this section shall not preclude father-son or mother-daughter activities at an educational institution, but if such
activities are provided for students of one sex, opportunities for reasonably comparable activities shall be provided

for students of the other sex; and
(9) Institution of higher education scholarship awards in "beauty" pageants

this section shall not apply with respect to any scholarship or other financial assistance awarded by an institution
of higher education to any individual because such individual has received such award in any pageant in which the
attainment of such award is based upon a combination of factors related to the personal appearance, poise, and
talent of such individual and in which participation is limited to individuals of one sex only, so long as such
pageant is in compliance with other nondiscrimination provisions of Federal law.

(b) Preferential or disparate treatment because of imbalance in participation or receipt of Federal benefits; statistical
evidence of imbalance

Nothing contained in subsection (a) of this section shall be interpreted to require any educational institution to
grant preferential or disparate treatment to the members of one sex on account of an imbalance which may exist
with respect to the total number or percentage of persons of that sex participating in or receiving the benefits of
any federally supported program or activity, in comparison with the total number or percentage of persons of that
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Sec. 1683. Judicial review

Any department or agency action taken pursuant to section 1682 of this title shall be subject to such judicial review as
may otherwise be provided by law for similar action taken by such department or agency on other grounds. In the case
of action, not otherwise subject to judicial review, terminating or refusing to grant or to continue financial assistance
upon a finding of failure to comply with any requirement imposed pursuant to section 1682 of this title, any person
aggrieved (including any State or political subdivision thereof and any agency of either) may obtain judicial review of
such action in accordance with chapter 7 of title 5, and such action shall not be deemed committed to unreviewable
agency discretion within the meaning of section 701 of that title.

Sec. 1684. Blindness or visual impairment; prohibition against discrimination

No person in the United States shall, on the ground of blindness or severely impaired vision, be denied admission in
any course of study by a recipient of Federal financial assistance for any education program or activity, but nothing
herein shall be construed to require any such institution to provide any special services to such person because of his
blindness or visual impairment.

Sec. 1685. Authority under other laws unaffected

Nothing in this chapter shall add to or detract from any existing authority with respect to any program or activity
under which Federal financial assistance is extended by way of a contract of insurance or guaranty.

Sec. 1686. Interpretation with respect to living facilities

Notwithstanding anything to the contrary contained in this chapter, nothing contained herein shall be construed to
prohibit any educational institution receiving funds under this Act, from maintaining separate living facilities for the
different sexes.

Sec. 1687. Interpretation of "'program or activity"

For the purposes of this subchapter, the term "program or
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(ii) which is principally engaged in the business of providing education, health care, housing, social services, or
parks and recreation; or

(B) the entire plant or other comparable, geographically separate facility to which Federal financial assistance is
extended, in the case of any other corporation, partnership, private organization, or sole proprietorship; or

(4) any other entity which is established by two or more of the entities described in paragraph (1), (2), or (3);

any part of which is extended Federal financial assistance, except that such term does not include any operation of an
entity which is controlled by a religious organization if the application of section 1681 of this title to such operation
would not be consistent with the religious tenets of such organization.

Sec. 1688. Neutrality with respect to abortion
Nothing in this chapter shall be construed to require or prohibit any person, or public or private entity, to provide or
pay for any benefit or service, including the use of facilities, related to an abortion. Nothing in this section shall be

construed to permit a penalty to be imposed on any person or individual because such person or individual is seeking
or has received any benefit or service related to a legal abortion.
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